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the rights and authority accorded 
other representatives of residents of 
such facilities pursuant to State and 
Federal laws. 

§ 51.43 Denial or delay of access. 
If a P&A system’s access to facilities, 

programs, residents or records covered 
by the Act or this part is delayed or de-
nied, the P&A system shall be provided 
promptly with a written statement of 
reasons, including, in the case of a de-
nial for alleged lack of authorization, 
the name, address and telephone num-
ber of the legal guardian, conservator, 
or other legal representative of an indi-
vidual with mental illness. Access to 
facilities, records or residents shall not 
be delayed or denied without the 
prompt provision of written statements 
of the reasons for the denial. 

§ 51.44 [Reserved] 

§ 51.45 Confidentiality of protection 
and advocacy system records. 

(a) Records maintained by the P&A 
system are the property of the P&A 
system which must protect them from 
loss, damage, tampering or use by un-
authorized individuals. The P&A sys-
tem must: 

(1) Except as provided elsewhere in 
this section, keep confidential all 
records and information, including in-
formation contained in any automated 
electronic database pertaining to: 

(i) Clients to the same extent as is re-
quired under Federal or State laws for 
a provider of mental health services; 

(ii) Individuals who have been pro-
vided general information or technical 
assistance on a particular matter; 

(iii) Identity of individuals who re-
port incidents of abuse or neglect or 
furnish information that forms the 
basis for a determination that probable 
cause exists; and 

(iv) Names of individuals who are 
residents and provide information for 
the record. 

(2) Have written policies governing 
access to, storage of, duplication and 
release of information from client 
records; and 

(3) Obtain written consent from the 
client, if competent, or from his or her 
legal representative, from individuals 
who have been provided general infor-

mation or technical assistance on a 
particular matter and from individuals 
who furnish reports or information 
that forms the basis for a determina-
tion of probable cause, before releasing 
information to individuals not other-
wise authorized to receive it. 

(b) Nothing in this subpart shall pre-
vent the P&A system from. (1) Issuing 
a public report of the results of an in-
vestigation which maintains the con-
fidentiality of the individuals listed in 
paragraph (a)(1) of this section or, 

(2) Reporting the results of an inves-
tigation which maintains the confiden-
tiality of individual service recipients 
to responsible investigative or enforce-
ment agencies should an investigation 
reveal information concerning the fa-
cility, its staff, or employees war-
ranting possible sanctions or corrective 
action. this information may be re-
ported to agencies responsible for facil-
ity licensing or accreditation, em-
ployee discipline, employee licensing 
or certification, or criminal prosecu-
tion. 

(c) For purposes of any periodic 
audit, report, or evaluation of the per-
formance of the P&A system, the Sec-
retary shall not require the P&A sys-
tem to disclose the identity, or any 
other personally identifiable informa-
tion, of any individual requesting as-
sistance under a program. This require-
ment does not restrict access by the 
Department or other authorized Fed-
eral or State officials to client records 
or other records of the P&A system 
when deemed necessary for audit pur-
poses and for monitoring P&A system 
compliance with applicable Federal or 
State laws and regulations. The pur-
pose of obtaining such information is 
solely to determine that P&A systems 
are spending their grant funds awarded 
under the Act on serving individuals 
with mental illness. Officials that have 
access to such information must keep 
it confidential to the maximum extent 
permitted by law and regulations. If 
photostatic copies of materials are pro-
vided, then the destruction of such evi-
dence is required once such reviews 
have been completed. 

(d) Subject to the restrictions and 
procedures set out in this section, im-
plementing section 106 (a) and (b) of 
the Act (42 U.S.C. 10806 (a) and (b)), this 
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part does not limit access by a legal 
guardian, conservator, or other legal 
representative of an individual with 
mental illness, unless prohibited by 
State or Federal law, court order or 
the attorney-client privilege. 

§ 51.46 Disclosing information ob-
tained from a provider of mental 
health services. 

(a) Except as provided in paragraph 
(b) of this section, if a P&A system has 
access to records pursuant to section 
105(a)(4) of the Act (42 U.S.C. 
10805(a)(4)) which, under Federal or 
State law, are required to be main-
tained in a confidential manner by a 
provider of mental health services, it 
may not disclose information from 
such records to the individual who is 
the subject of the information if the 
mental health professional responsible 
for supervising the provision of mental 
health services to that individual has 
given the P&A system a written deter-
mination that disclosure of such infor-
mation to the individual would be det-
rimental to the individual’s health. 
The provider shall be responsible for 
giving any such written determination 
to the P&A system at the same time as 
access to the records containing the in-
formation is granted. 

(b)(1) If the disclosure of information 
has been denied under paragraph (a) of 
this section to an individual, the fol-
lowing individuals or the P&A system 
may select another mental health pro-
fessional to review the information and 
to determine if disclosure of the infor-
mation would be detrimental to the in-
dividual’s health: 

(i) Such individual; 
(ii) The legal guardian, conservator 

or other legal representative of the in-
dividual; or 

(iii) An eligible P&A system, acting 
on behalf of an individual: 

(A) Whose legal guardian is the 
State; or 

(B) Whose legal guardian, conser-
vator, or other legal representative has 
not, within a reasonable time after the 
denial of access to information under 
paragraph (a), selected a mental health 
professional to review the information. 

(2) If such mental health professional 
determines, based on professional judg-
ment, that disclosure of the informa-

tion would not be detrimental to the 
health of the individual, the P&A sys-
tem may disclose such information to 
the individual. 

(c) The restriction in paragraph (b) of 
this section does not affect the P&A 
system’s access to the records. 
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AUTHORITY: Sec. 1102 of the Social Security 
Act, 49 Stat. 647 (42 U.S.C. 1302); sec. 502(a), 
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SOURCE: 51 FR 7727, Mar. 5, 1986, unless oth-
erwise noted. 

§ 51a.1 To which programs does this 
regulation apply? 

The regulation in this part applies to 
grants, contracts, and other arrange-
ments under section 502(a) and 
502(b)(1)(A) of the Social Security Act, 
as amended (42 U.S.C. 702(a) and 
702(b)(1)(A)), the Maternal and Child 
Health (MCH) Federal Set-Aside 
project grant programs. Section 502(a) 
authorizes funding for special projects 
of regional and national significance 
(SPRANS), research and training 
projects with respect to maternal and 
child health and children with special 
health care needs (including early 
intervention training and services de-
velopment); genetic disease testing, 
counseling and information programs; 
comprehensive hemophilia diagnostic 
and treatment centers; projects for 
screening and follow-up of newborns for 
sickle cell anemia and other genetic 
disorders; and special maternal and 
child health improvement projects. 
Section 502(b)(1)(A) authorizes funding 
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